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__New_X Amend Repeal Adopt by Reference

Would the absence of the proposed rule significantly harm or endanger the public
health, welfare, or safety? YES

[s there a reasonable relationship between the state’s police power and the protection
of the public health, safety, or welfare? YES

1s there another, less restrictive method of regulation available that could adequately
protect the public? NO

Does the proposed rule have the effect or directly or indirectly increasing the costs
of any goods or services involved and, if so, to what degree? NGO

Is the increase in cost, if any, more harmful to the public than the harm that might
result from the absence of the proposed rule. NO

Are all facets of the rule making process designed solely for the purpose of, and
so they have, as their primary effect, the protection of the public? YES

********ﬁ***********#*?*******#**********!*********#**************#********************&**
Does the proposed rule have an economic impact? NO

Lf the proposed rule has an econemic impact, the proposed rule is required to be accompanied by a fiscal note
prepared in accordance with subsection (f) of Section 41-22-23, Code of Alabama 1975.

********************4*******************ﬂ**********************************i**********#***
Certification of Authorized Official

I certify that the attached proposed rule has been proposed in full compliance with the requirements of Chapter 22,
title 41, Code of Alabama 1975, and that it conforms to all applicable filing requirements of the Administrative
Procedure Division of the Legislative Reference Service.

Signature of certifying officer X’)/) J,L?, /J\\Ll«»-a wl‘/(i A
DateSL//(//UCT e

APR 17 2009

LEGISLATIVE REFSERVICE




APA-2

11/96
BOARD OF DENTAL EXAMINERS OF ALABAMA
NOTICE OF INTENDED ACTION
AGENCY NAME: BOARD OF DENTAL EXAMINERS OF ALABAMA
RULE NO. AND TITLE; 270-X-4.08 ADVERTISING
INTENDED ACTION: Amend the above referenced rule.

SUBSTANCE OF PROPOSED ACTION: The Alabama Dental Practice Act was amended during the 2009
Regular Session of the Alabama Legislature. One amendment involved the advertising guidelines found at Code of
Alabama 1975 §34-9-19. Therefore, it is necessary to amend this rule in order to comply with Code of Alabama
1975 §34-9-19, as amended.

TIME, PLACE. MANNER OR PRESENTING VIEW: Interested persons may present their view in writing to
the Administrative Secretary of the Board of Dental Examiners of Alabama at any time during a thirty five (35) days
period following April 30, 2009 concluding on July 6, 2009, or if requested in advance, by personally appearing at a
public hearing to be held beginning at 7:30 PM on July 9, 2009 at:

Board of Dental Examiners of Alabama

5346 Stadium Trace Parkway, Suite 110

Hoover, Alabama 35244

FINAL DATE FOR COMMENT AND COMPLETION OF NOTICE: July 6, 2009

CONTACT PERSON AT AGENCY:

Ms. Mary Ann Wilkinson
BOARD OF DENTAL EXAMINERS OF ALABAMA
3346 Stadium Trace Parkway, Suite 112

Birmingham, Alabama 33244
TN b i

(Signaturgjof officer authorized to promulgate and
adopt rule or his or her deputy)




BOARD OF DENTAL EXAMINERS OF ALABAMA
NOTICE OF INTENDED ACTION
RULE NUMBER: 270-¥X-4.08

TITLE OF RULE: ADVERTISING

270-X-4.08 ADVERTISING

I. Code-ef-Alabama—(1975)-§-34-0-10prokibitsadvertising-which-isfalse fraudulent—misleading-or-deceptive:
Those-termsare-defined-in-the-statuteasfellows:

A—FALSE FRAUDULENT-MISLEADING —OR-BECERTIVE. A {false,fraudulent—rnisleading—or—deceptive
statement-or-claims-is-ene-whish:

—}-containsa-misrepresentation-of-facts;

——2-is-Hikely-to-mislead-or deceive-because-ir-context-itmakes-enly-a-partial disclosure-of-relevant-faets;
———3-is-intended-oris-likely tocreate-false-er-unjustified-expectations-of favorable results;

— A impliesunusuah-orsuperier-dental abiifys and

— 5. contains-otherrepresentations-or-implications-that-in-reasonable probabiligwill-cause-an-erdinary-and
prudent—persen—te—misunderstand—-er—be—deeeived— A dentist shall not make or cause to be made a false
communication about the dentist or the dentist’s services. A communication js false if it contains a _material

misrepresentation of fact or law.

2. Code-of-Alabama{1975)-§-34-0-1 0 alse-defines-advertising-asfollows:
%&Mdﬁ%&%@m%mmﬁ%m&ﬂm&%%&p@ﬁ

attention—to-the-practice—of a—dentistas-heretofore—defined— A_communication is defined as information in_any
manner or medium designed or intended to attract public attention to the dentist or his/her practice and shall include
any “advertisement” as that term is defined in Code of Alabama. 1975 §34-9-19.
3-Thefollowing-shall-be-considered-falsefraudulent-misleading-or deceptive-advertising- however-the-following
should-not-be-interpreted-as-an-al-nclusive-listing-of what-may-constitute prohibited advertising-A—Any-advertising
orportion-ofany-advertising-which:
— }--makes-a-claim-or-eonveys-the-impression-of professional-superiorityor-othersuperiorattributes—which
cannet-be-substantiated-by-the-dentist-who-shall - have the burden-of preef;
2 _contain-laudatery-or-flamboyantclaims-orstatements—abeut any-individual-dentistgroup-or-groups—of
dentists-or-any-particular-dental-office-clinieate
—3-has-thecapaeity-ortendency-te-create-false-or-unjustified-expectations-ef suecessful-treatment;
—4—puarantees—the- results—of-any—treatment—painless—treatment—er-the-performance—ofanytreatment-or
procedure-painlesshy;
——5_appeals-to-an-individualsfears—ignorance-er-anxieties-regarding-his-or-her state-of health-or-his-or-her
physieal-eremetional-wel-being:
— 6-—constitutes-an-invasion—into-thefHeld-ofpractice-of any other-health-practitionerunless—the-dentistis
licensed-in-that-particularprefessien-and-so-discloses-that fact-in-the-advertising;
— 7. contain-er-ineludescelebrity-endorsements;
— . %contairestimenials-unless-the-following conditions-are-met;
{a)The persen’s-name,address-and-telephone-numbertnust-be-maintained-by-the-dentist-and-shall
be-made-available-to-the Beard-within-tea-(30) days-ofanyrequest-for that informations
b—The-services—which-are-the-subject-of the-testimenial-must-have-actualhy been-provided-to-the
patients
e—MNe-compensation—temunerationfee-er-benefit-ef any kind-shall-be-provided-to-the-persen-in
exchange-foror-consideratonof thetestimeniak
d—Fhe-dentist must-obtain-an-appropriate-release-and consent-from-the-patient-which-shall-be-made
available-to-the-Board-withinten-{10)-days-of arequest-for-that-infermationer
— &-Thefolowing statement-must-proceed-any-testimenial-“Results-may vary-in-individual-cases™;
—— 9 contain-pictures-or-photographs-unless-the-advertisement-elearly-identifies-the-individual-as-either-actusl
patients-ormedels-as-the-case-may-be—Additionatlyany such-advertisement-must-contain-the-follewing statements

“Results-may-var-in-individual-casess™
10 advertises-results;-whethergeneral-or-specifie—in-nature—the-follewingstatermentmust-be-included:




“Results-may-vary-inindividual cases™

worm—Hadvertises-amy-dental-servieefor a specifie foe-or-as-“Free"No-Charge’ - “Without Charge” or- the-like;
the-service-must-be-made-available forthe-quoted-fee-or-at-ne-costfor-a-minimum-of 60-days-following-the-date-of
the-last-publication-or-broadeast-unlessa-sheorter periad-of-time-is-elearly-specified-in-the advertisement—Whea-a
patient-acceptsthe-advertised-serviceany subsequent-dental-service-which-is-reasonable-and foreseeably related-to
the—adyerised-service—must—beprevidedwitheut-additional-charge unless—the advertisement—also—contains—the
Mm%éﬂaa%a%m&ammeemwwm
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———3—ineludes—staternents—thata—dentist{s}-or—dental—entity—is—affiliated —with-a—nenprofitor—charitable
organization:-or

——— M selieitspatients-in-a-ranner-that-is-falsefraudulent-misleading-or deceptive:
4—For-the-purpeses—efthese Rules—any-statement-reguired-to-be-includedinany-advertisement-shal-be-clearly
legible-inthecase-afpublished-advertisements-or-clearly-audible-in-the ease of broadeast-advertisements:
5—The-follewing-terms-or-similar-terms-shall-be-considered,false, fraudulentmisleadingor-deceptive-and-should
pet-be-interpreted-asan-atHnelusive-listing-of~what-may-constitute-prohibited-advertising: A-State-afthe-Art: B-

Only-available here; C-Instant-orthedentic-venser-D-Stress-free-venser-E-Life-changing;: F-Quality dentisteys o
GPainlessorpainfree-dentistry:

StatuteryRulemaking—Authority—Gode-ofAlabama--(1975)§34-9-196):§-34-9-43 (1) -Adopted-August 61004
Autherity-Cede-af-AMabamar-¢1975)-§34-92-34-0-4-.34-916-an-34-0-43.
Adepted-asrevised: September 251982,



